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Bufete Escura is one of the most well known and respected law fi rms in Barcelona. 

A service thought for the client, coupled with high quality ethical standards form the basis of the fi rm’s 
mission. Its longstanding service ethic has resulted in the fi rm becoming the reference law fi rm for a 
wide range of business associa� ons who trust Bufete Escura as the law fi rm they recommend to their 
associates. 

Bufete Escura delivers legal services to a great number of global companies, who trust in us to supervise and 
advise their subsidiaries due to the fi rm’s specialist knowledge of the regulatory and business framework 
both in Catalonia and throughout Spain. The fi rm must emphasize its special rela� onship with Italian 
companies based or willing to be based in the Barcelona area, given that the fi rm has several collabora� on 
agreements signed with diff erent Italian Chambers of Commerce.

“The nine-strong team at this Barcelona fi rm enjoys a loyal client following, thanks to its proac� ve, 
personalised approach. The fi rm can advise on a range of ma� ers, from corporate and commercial concerns 
to labour and tax. Clients highlight the fl exibility and accessibility the team maintains at all � mes, as well as 
a determina� on to exhaust every avenue of inves� ga� on”. (Chambers and Partners)

Bufete Escura Areas of Prac� ce:

 Commercial and Corporate Law  Insolvency proceedings

 Employment Law  Administra� ve Law

 New Technologies – Data Protec� on  Tax Law

 Li� ga� on and Arbitra� on  Management / Tax Outsourcing 

 Criminal Law  Management / Outsourcing Humans 
Resources

 Civil Law  Foreign Investments 

 Real Estate  An� -money laundering 



Abstract: 
Following the major changes introduced in Spain by the Ley Orgánica 1/2015, we consider appropriate 
to write these short lines about the dra� ing of Ar� cle 31bis of the Spanish Penal Code, which governs, 
although in a way not quite complete, the criminal liability of legal persons.

The recent reform of the Spanish Penal Code (Ley 
Orgánica 01/2015) introduces in Spain, for the 
fi rst � me, a real “Corporate Compliance” system 
in Spain.

The Spanish legislature confi rms and develops the 
intent of the previous reform of the Penal Code, 
dated 22nd June 2010.

The responsibility system devised by the Spanish 
legislature bases its founda� ons on direct 
Compliance models to prevent the commission of 
crimes in the bosom of his business.

The Ar� cle 31a, albeit is not en� rely exhaus� ve, 
indicates the minimum requirements that the 
Compliance models have to possess.

The Ar� cle 31 bis of the Spanish Penal Code

At the paragraph 1 of Ar� cle 31bis, the objec� ve 
and subjec� ve requirements that make criminally 
responsible for a legal person are listed.

First at all, the company will respond to the 
off enses commi� ed for their direct and indirect 
advantages (indirect benefi t means the economic 
saving caused by the failure to follow a rule, but 
also the possible advantage on the compe� � on 
illegally obteined).

Physical persons who can “transfer” the 
responsibility of the legal person are:

 The legal representa� ves and volunteers, 
administrators of fact and law, and those 
who, ac� ng individually or as part of an 
organ of the legal person, holding the right 
to organize and control the Company.

 Employees under the authority of the 
persons men� oned above, if they have 
commi� ed crimes for a severe lack of 
supervisory, supervision and control 
du� es.

In order the company is not sentenced, the 
following circumstances have to contribute:

 The adop� on of models of organiza� on 
and management, before the commission 
of the off ense, aimed at the preven� on 
and reduc� on of criminal risk (Compliance 
Program).

 The opera� on and observance supervision 
of the model headed by an internal organ 
of the Company with autonomous ini� a� ve 
and control powers.
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 People who commi� ed the crime have 
fraudulently eluded the models of 
organiza� on and management.

 There was an omission or insuffi  cient 
exercise of oversight, control and 
supervision by the body of organiza� on 
and control.

The burden of proof 

Recent judgments of the Spanish Supreme 
Court (STS 154/2016 e STS 221/2016) have been 
expressed, in obiter dicta, about the burden of 
proof of the listed requirements, sta� ng that 
weighs on the charges the burden of proving the 
existence of the legal person off ense.

What Spanish judges maintain is that any 
proba� ve reversal would create an unacceptable 
rebu� able presump� on of guilt, openly viola� ng 
the presump� on of innocence of art. 24.2 of the 
Spanish Cons� tu� on. 

Paragraph 3 of art. 31bis  

Con� nuing with the analysis of the new ar� cle 
31 bis, at the paragraph 3, the Spanish legislature 
has granted to the directors of small and medium-
sized enterprises the opportunity to be part of the 
control and supervision.

Paragraph 4 of art. 31bis  

The paragraph 4 of this Ar� cle provides that when 
the crime has been commi� ed by a subordinate 
(Ar� cle 31 bis, paragraph 1, le� er “b”), the 
Company will be liable if it has not adopted and 
implemented eff ec� vely a model of organiza� on 
and management.

Quality Cer� fi ca� on:  Ranked in:   



Paragraph 5 of 31bis: technical requirements of 
the model of organiza� on

Of great interest is the last paragraph (5) of the 
Ar� cle 31bis which lists the technical requirements 
that a model of organiza� on and management 
needs so that is considered suitable and eff ec� ve.

The organiza� onal and management models have 
to: 

 Iden� fy the areas in which the off enses 
(criminal risk assessment and analysis) can 
be commi� ed.

 Plan specifi c protocols regarding the 
adop� on of decisions and their execu� on.

 Have adequate resources to prevent the 
commission of crimes that have to be 
prevented.

 Plan informa� on obliga� ons to the body 
responsible for supervising the func� oning 
and observance of the models.

 Create a whistleblowing and a system of 
sanc� ons.

 Periodically check the opera� on of the 
model and modify it in the event of 
viola� ons that denote an ineff ec� veness 
of the same.

Which companies have to adopt the Compliance 
models?

The Ar� cle 31bis is directed to legal persons.

Ar� cle 31 fi � h of the Criminal Code, however, 
exclude from the applica� on of public body 
legisla� on (State, public administra� on, economic 
public bodies, interna� onal organiza� ons).

The Spanish legislator, while not imposing a 
specifi c obliga� on, emphasizes the importance of 
crea� ng an entrepreneurial culture of regulatory 
compliance, providing that the only extenua� ng 
circumstance and the correct applica� on of a 
model of Compliance.
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A specifi c case: the Spanish subsidiaries of foreign 
Companies.

Special reference must be made in rela� on to 
branches of foreign companies in which Compliance 
internal models are already enforced.

It is important to clarify how the norma� ve 
contented in the Ar� cle 31 bis, paragraph 5 
prevents the automa� c applica� on of models 
coming from a foreign parent company. The need 
to adapt the preven� on internal protocols of 
the Holding stems from the following regulatory 
elements:

 The regulatory obliga� on, ex Ar� cle 31 
bis, of the Criminal Code, to carry out an 
analysis and evalua� on of the specifi c risks 
of the Spanish criminal branches.

 The existence of diff erent types of off ense 
that the Legal Person may commit in 
Spain.

 The adapta� on of the whistleblowing of 
the Company to the Spanish labor law and 
to the law regarding Spanish privacy.

 The existence of a diff erent regula� on for 
environmental crimes.

 The requirement to create an internal 
specifi c body for the Spanish branch to 
which they a� ribute the supervisory tasks, 
supervision and opera� on of models.

Compliance Offi  cer or an internal organ?

The Spanish legisla� on does not refer to a 
“Compliance Offi  cer”, but rather to an internal 
organ of control, as specifi cally men� oned in 
Ar� cle 31 bis, paragraph 2, 2nd.

The Spanish Penal Code, in fact, requires the 
crea� on of an offi  cial internal organism with 
autonomous ini� a� ve and control powers.

This corporate structure has distanced itself 
from the model, mostly US, which gives internal 
managers (Compliance Offi  cer) the responsibility 
to supervise and control the ac� vi� es of the 
company on a global or regional level.

It is necessary, therefore, in the case of branches 
in Spanish territory, the crea� on of an “internal 
control body” or, at least, an internal review 
related to the real capacity of the Global / regional 
Compliance Offi  cer to monitor eff ec� vely the 
subsidiary Compliance model.
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Conclusions

Bufete Escura off ers a wide range of Compliance 
services addressed to Spanish and foreign 
companies, including:

 The implementa� on of Compliance models 
that include the analysis of criminal risks 
according to the off enses covered by the 
Spanish Penal Code, the crea� on of a 
whistleblowing appropriate to the Spanish 
legisla� on and personnel training.

 The crea� on of an internal Organ more 
appropriate to the Company’s Supervisory, 
prepara� on of rules of procedure and 
specifi c training of its members.

 External advice to the Supervisory or 
internal as member advisory.

Bufete Escura,  as member of  TAGLAW, 
INTERLEGAL and HISPAJURIS, is one of the 
most important law fi rms in Spain specialized 
in consul� ng and development of Compliance 
systems in Spain. 
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